To:NeylRB Charge (14043312858)
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UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD
CHARGE AGAINST EMPLOYER

DO NOT WRITE IN THIS SPACE
Date Filed

10-27-14

Case
10-CA-139670

INSTRUCTIONS:

File an onginal and 4 copies of this charge with NLRB Regional Director for the region
in which the atteged unfair labor practice occurred or is occurnng.

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT

a. Name of Employer
James Booth-JKS & K, Inc. d/b/a McDonald's &
McDonald's Corp., as Jont and Single Employers

b, Number of workers employed
100

c Address d. Employer Representative

IONIVIE

McDonald's: Gloria Santona

James Booth-JKS & K Inc.
8584 Rivers Ave., Suite 103 North
Charleston, SC 29406

McDonald’s Corp,
2111 McDonald’'s Dr. Qak Brook, IL. 60523

e. Telephone No.

(843) 744-0626

F Type ot Establishment
Restaurant

g. Identify principal product or service
Food Service

h The above-named employer has engaged in and is engaging in unfair l[abor practices within the meaning of section 8(a). subsection s{1) and (3} of the
Nalional Labor Relations Act, and these unfair labor practices are unfair practices affecting commerce within the meaning oi the Act.

arganizers to employees.

2. BASIS OF THE CHARGE (Set forth a clear and concise statement of the facts constituting the alleged unfair labor practices)

On May 2, 2014, the above named employer unfawlully interfered with, restrained, and coerced employees in the exercise of their rights
under the Act by engaging in unlawful surveillance and creating the impression of surveillance. In particular, circulating pictures of unmion

Southern Workers Organizing Committee

3. Fuliname of panly filing charge (if Jabor organization, give full name, including focal name and number)

4a Address (street and number, city, state, and ZIP code)

314 S. Wilmington St., Suite 207
Raleigh, NC 27601

4b. Telephone No
Emily Ricards

{989) 513-8488

S Full name of national or iniernational labor organization of which it is an affillate or constituent unit (to be Alied in when charge 1s hiled by a labor orgamzation)

6. DECLARATION

<

<

I at | have read the above charge and that the statements are true to the best of my knowledge and belief.

)
?w{ -C' Attorney

Signa ture DiTepresentative or person making charge)

Address

Patterson Harkavy LLP 100 Europa Drive. Suite 250 Chapel Hill, NC 27517

(Title if any)
(919) 942-5200

(Date) {Q/'Z 7/101 Y

{Telephone No.)

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001)

0CT-27-2014 15:50



UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 10

233 Peachtree St NE Agency Website: www.nlrb.gov Download
Harris Tower Ste 1000 Telephone: (404)331-2896 NLRB
Atlanta, GA 30303-1504 Fax: (404)331-2858 Mobile App

October 28, 2014

Gloria Santona, Counsel
McDonald's Corp

2111 McDonald's Drive
Oak Brook, IL 60523

(b) (6), (b)

James Booth-JKS & K, Inc. d/b/a McDonald's & McDonald's Corp., as Joint and Single
Employers

8584 Rivers Ave

Suite 103

North Charleston, SC 29406

Re:  James Booth-JKS & K, Inc.d/b/a
McDonald's Corp., as Joint and Single
Employers
Case 10-CA-139670

Dear Ms. Santona, (QEQNQN:

Enclosed is a copy of a charge that has been filed in this case. This letter tells you how to
contact the Board agent who will be investigating the charge, explains your right to be
represented, discusses presenting your evidence, and provides a brief explanation of our
procedures, including how to submit documents to the NLRB.

Investigator: This charge is being investigated by Field Attorney JEFFREY D.
WILLIAMS whose telephone number is (404)331-2899. If this Board agent is not available, you
may contact Supervisory Field Attorney LISA HENDERSON whose telephone number is
(404)331-2889.

Right to Representation: You have the right to be represented by an attorney or other
representative in any proceeding before us. If you choose to be represented, your representative
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701,
Notice of Appearance. This form is available on our website, www.nlrb.gov, or from an NLRB
office upon your request.

If you are contacted by someone about representing you in this case, please be assured
that no organization or person seeking your business has any "inside knowledge" or favored
relationship with the National Labor Relations Board. Their knowledge regarding this
proceeding was only obtained through access to information that must be made available to any
member of the public under the Freedom of Information Act.



James Booth-JKS & K, Inc.d/b/a -2- October 28, 2014
McDonald's Corp., as Joint and Single

Employers

Case 10-CA-139670

Presentation of Your Evidence: We seek prompt resolutions of labor disputes.
Therefore, | urge you or your representative to submit a complete written account of the facts
and a statement of your position with respect to the allegations set forth in the charge as soon as
possible. If the Board agent later asks for more evidence, | strongly urge you or your
representative to cooperate fully by promptly presenting all evidence relevant to the
investigation. In this way, the case can be fully investigated more quickly.

Full and complete cooperation includes providing witnesses to give sworn affidavits to a
Board agent, and providing all relevant documentary evidence requested by the Board agent.
Sending us your written account of the facts and a statement of your position is not enough to be
considered full and complete cooperation. A refusal to fully cooperate during the investigation
might cause a case to be litigated unnecessarily.

In addition, either you or your representative must complete the enclosed Commerce
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute. If
you recently submitted this information in another case, or if you need assistance completing the
form, please contact the Board agent.

We will not honor any request to place limitations on our use of position statements or
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records
Act. Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at
any hearing before an administrative law judge. We are also required by the Federal Records
Act to keep copies of documents gathered in our investigation for some years after a case closes.
Further, the Freedom of Information Act may require that we disclose such records in closed
cases upon request, unless there is an applicable exemption. Examples of those exemptions are
those that protect confidential financial information or personal privacy interests.

Procedures: We strongly urge everyone to submit all documents and other materials
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing)
through our website, www.nlrb.gov. However, the Agency will continue to accept timely filed
paper documents. Please include the case name and number indicated above on all your
correspondence regarding the charge.

Information about the Agency, the procedures we follow in unfair labor practice cases
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB
office upon your request. NLRB Form 4541 offers information that is helpful to parties involved
in an investigation of an unfair labor practice charge.

We can provide assistance for persons with limited English proficiency or disability.
Please let us know if you or any of your witnesses would like such assistance.



James Booth-JKS & K, Inc.d/b/a
McDonald's Corp., as Joint and Single
Employers

Case 10-CA-139670

Enclosures:

CC:

1. Copy of Charge
2. Commerce Questionnaire

Andrew G. Madsen, Attorney
Jones Day

77 W. Wacker Drive, Suite 3500
Chicago, IL 60601-1701

JONATHAN M LINAS, Attorney
Jones Day

77 W WACKER DR., Ste. 3500
CHICAGO, IL 60601-1692

Doreen S. Davis, Attorney
Jones Day

222 East 41st Street

New York, NY 10017-6702

STEPHEN C. MITCHELL, ESQ.
Fisher & Phillips, LLP

1320 Main St Ste 750

Columbia, SC 29201-3284

Matthew Korn, Esquire
Fisher & Phillips LLP
Post Office Box 11612
Columbia, SC 29211

October 28, 2014

Very truly yours,

CLAUDE T. HARRELL JR.
Regional Director



Revised 3/21/2011 NATIONAL LABOR RELATIONS BOARD
QUESTIONNAIRE ON COMMERCE INFORMATION

Please read carefully, answer all applicable items, and return to the NLRB Office. If additional space is required, please add a page and identify item number.

CASE NAME CASE NUMBER
James Booth-JKS & K, Inc.d/b/a McDonald's Corp., as Joint and Single 10-CA-139670
Employers

1. EXACT LEGAL TITLE OF ENTITY (As filed with State and/or stated in legal documents forming entity)

2. TYPE OF ENTITY

[ ] CORPORATION []LLC []LLP [ ] PARTNERSHIP [ ] SOLEPROPRIETORSHIP [ ] OTHER (Specify)

3. IF A CORPORATION or LLC

A_STATE OF INCORPORATION B. NAME. ADDRESS., AND RELATIONSHIP (e.g. parent, subsidiary) OF ALL RELATED ENTITIES
OR FORMATION

4. IF ANLLC OR ANY TYPE OF PARTNERSHIP, FULL NAME AND ADDRESS OF ALL MEMBERS OR PARTNERS

5. IF A SOLE PROPRIETORSHIP, FULL NAME AND ADDRESS OF PROPRIETOR

6. BRIEFLY DESCRIBE THE NATURE OF YOUR OPERATIONS (Products handled or manufactured, or nature of services performed).

7. A. PRINCIPAL LOCATION: B. BRANCH LOCATIONS:

8. NUMBER OF PEOPLE PRESENTLY EMPLOYED

A. Total: | B. At the address involved in this matter:

9. DURING THE MOST RECENT (Check appropriate box): [ ] CALENDARYR [ ]12 MONTHS or [ | FISCAL YR (FY dates

A. Did you provide services valued in excess of $50,000 directly to customers outside your State? If no, indicate actual value.

$

B. If you answered no to 9A, did you provide services valued in excess of $50,000 to customers in your State who purchased goods

valued in excess of $50,000 from directly outside your State? If no, indicate the value of any such services you provided.
$

C. If you answered no to 9A and 9B, did you provide services valued in excess of $50,000 to public utilities, transit systems,
newspapers, health care institutions, broadcasting stations, commercial buildings, educational institutions, or retail concerns? If
less than $50.000. indicate amount. $

D. Did you sell goods valued in excess of $50,000 directly to customers located outside your State? If less than $50,000, indicate
amount. $

E. If you answered no to 9D, did you sell goods valued in excess of $50,000 directly to customers located inside your State who
purchased other goods valued in excess of $50,000 from directly outside your State? If less than $50,000, indicate amount.

$

F. Did you purchase and receive goods valued in excess of $50,000 from directly outside your State? If less than $50,000, indicate
amount. $

G. Did you purchase and receive goods valued in excess of $50,000 from enterprises who received the goods directly from points
outside your State?  If less than $50.000, indicate amount. $

H. Gross Revenues from all sales or performance of services (Check the largest amount)
[ 1$100,000 [ ] $250.000 [ ] $500.000 [ ] $1.000.000 or more If less than $100.000, indicate amount.

I.  Did you begin operations within the last 12 months? If yes, specify date: |

10 _ARE YOU A MEMBER OF AN ASSOCIATION OR OTHER EMPLOYER GROUP THAT ENGAGES IN COLLECTIVE BARGAINING?

[ 1YES [ ] NO (Ifyes, name and address of association or group).

11. REPRESENTATIVE BEST QUALIFIED TO GIVE FURTHER INFORMATION ABOUT YOUR OPERATIONS

NAME TITLE E-MAIL ADDRESS TEL. NUMBER

12. AUTHORIZED REPRESENTATIVE COMPLETING THIS QUESTIONNAIRE

NAME AND TITLE (Type or Print) SIGNATURE E-MAIL ADDRESS DATE

PRIVACY ACT STATEMENT

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to assist the National Labor Relations
Board (NLRB) in processing representation and/or unfair labor practice proceedings and related proceedings or litigation. The routine uses for the information are fully set forth in the Federal Register,
71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this information to the NLRB is voluntary. However, failure to supply the information may




[ cause the NLRB to refuse to process any further a representation or unfair labor practice case, or may cause the NLRB to issue you a subpoena and seek enforcement of the subpoena in federal court. |




UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

JAMES BOOTH-JKS & K, INC.D/B/A
MCDONALD'S CORP., AS JOINT AND SINGLE

EMPLOYERS
Charged Party

and

SOUTHERN WORKERS ORGANIZING

COMMITTEE

Charging Party

Case 10-CA-139670

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER

I, the undersigned employee of the National Labor Relations Board, state under oath that on
October 28, 2014, | served the above-entitled document(s) by post-paid regular mail upon the
following persons, addressed to them at the following addresses:

Gloria Santona, Counsel
McDonald's Corp

2111 McDonald's Drive
Oak Brook, IL 60523

Andrew G. Madsen, ESQ., Attorney
Jones Day

77 W. Wacker Drive, Suite 3500
Chicago, IL 60601-1701

JONATHAN M LINAS, ESQ., Attorney
Jones Day

77 W WACKER DR., Ste. 3500
CHICAGO, IL 60601-1692

Doreen S. Davis, Attorney
Jones Day

222 East 41st Street

New York, NY 10017-6702



James Booth-JKS & K, Inc. d/b/a McDonald's
& McDonald's Corp., as Joint and Single
Employers

8584 Rivers Ave

Suite 103

North Charleston, SC 29406

STEPHEN C. MITCHELL, ESQ.
Fisher & Phillips, LLP

1320 Main St Ste 750

Columbia, SC 29201-3284

Matthew Korn, Esquire
Fisher & Phillips LLP
Post Office Box 11612
Columbia, SC 29211

October 28, 2014

Designated Agent of NLRB

Date

Name

/sl Paul E. Dorsey

Signature



UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 10
233 Peachtree St NE Agency Website: www.nlrb.gov Download
Harris Tower Ste 1000 Telephone: (404)331-2896 NLRB
Atlanta, GA 30303-1504 Fax: (404)331-2858 Mobile App
October 28, 2014
Emily Ricards

Southern Workers Organizing Committee
324 South Wilmington Street, Suite 207
Raleigh, NC 27601

Re:  James Booth-JKS & K, Inc.d/b/a
McDonald's Corp., as Joint and Single
Employers
Case 10-CA-139670

Dear Ms. Ricards:

The charge that you filed in this case on October 27, 2014 has been docketed as case
number 10-CA-139670. This letter tells you how to contact the Board agent who will be
investigating the charge, explains your right to be represented, discusses presenting your
evidence, and provides a brief explanation of our procedures, including how to submit
documents to the NLRB.

Investigator: This charge is being investigated by Field Attorney JEFFREY D.
WILLIAMS whose telephone number is (404)331-2899. If this Board agent is not available, you
may contact Supervisory Field Attorney LISA HENDERSON whose telephone number is
(404)331-2889.

Right to Representation: You have the right to be represented by an attorney or other
representative in any proceeding before us. If you choose to be represented, your representative
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice
of Appearance. This form is available on our website, www.nlrb.gov, or at the Regional office
upon your request.

If you are contacted by someone about representing you in this case, please be assured
that no organization or person seeking your business has any "inside knowledge" or favored
relationship with the National Labor Relations Board. Their knowledge regarding this
proceeding was only obtained through access to information that must be made available to any
member of the public under the Freedom of Information Act.

Presentation of Your Evidence: As the party who filed the charge in this case, it is your
responsibility to meet with the Board agent to provide a sworn affidavit, or provide other
witnesses to provide sworn affidavits, and to provide relevant documents within your possession.
Because we seek to resolve labor disputes promptly, you should be ready to promptly present
your affidavit(s) and other evidence. If you have not yet scheduled a date and time for the Board
agent to take your affidavit, please contact the Board agent to schedule the affidavit(s). If you




James Booth-JKS & K, Inc.d/b/a -2- October 28, 2014
McDonald's Corp., as Joint and Single

Employers

Case 10-CA-139670

fail to cooperate in promptly presenting your evidence, your charge may be dismissed without
investigation.

Procedures: We strongly urge everyone to submit all documents and other materials
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing)
through our website www.nlrb.gov. However, the Agency will continue to accept timely filed
paper documents. Please include the case name and number indicated above on all your
correspondence regarding the charge.

Information about the Agency, the procedures we follow in unfair labor practice cases
and our customer service standards is available on our website www.nlrb.gov or from the
Regional Office upon your request. NLRB Form 4541, Investigative Procedures offers
information that is helpful to parties involved in an investigation of an unfair labor practice
charge.

We can provide assistance for persons with limited English proficiency or disability.
Please let us know if you or any of your witnesses would like such assistance.

Very truly yours,

CLAUDE T. HARRELL JR.
Regional Director

cc: Paul Smith, ESQ.
Patterson Harkavy LLP
100 Europa Drive
Suite 250
Chapel Hill, NC 27517



From: Lauren Bonds

To: Williams, Jeffrey D.
Subject: Reﬁ. Termination Charge
Date: Tuesday, November 4, 2014 10:41:36 AM

Attachments: Security Photo -1.pdf
Security Photo-Text-2.pdf

Yes. I believe you should have everything you need. To confirm you have everything I
attached the evidence and direct you to [QEQNOIGONOIGI)
On Tue, Nov 4, 2014 at 10:34 AM, Williams, Jeffrey D. <Jeffrey. Williams@nlrb.gov> wrote:

Ok, so | have all of your evidence and can go ahead and request the Employer’s evidence?

From: Lauren Bonds [mailto: i
Sent: Tuesday, November 04, 2014 10:33 AM

To: Williams, Jeffrey D.
Subject: Re: m Termination Charge

(b) (6) () (7)( )M{DREBI(®)] on the issue in[{e b) (7)(C (7)(D)

(b) (6), (b) (7)(C) and we provided you with photogr aphJC ev1de11ce of the unlawful
surveillance in "Exhibit 1" of our position statement and 10(j) request submitted on July 25,
2014.

On Tue, Nov 4, 2014 at 10:27 AM, Williams, Jeffrey D. <Jeffrey. Williams@nlrb.gov>

wrote:

Who is your witness(es) for this new charge in 10-CA-1396707

From: Lauren Bonds [mailto:|lauren.bonds@seiu.org]
Sent: Monday, November 03, 2014 3:43 PM

To: Williams, Jeffrey D.
Subject: [(QXEGMM Termination Charge

Hi Jeff,

I hope you are well. When is the position statement for this case due? Also any word on
m uniform, button, and jewelry case?



Thanks

Lauren

Lauren Bonds
Law Fellow

Service Employees International Union

Lauren Bonds
Law Fellow

Service Employees International Union

Lauren Bonds
Law Fellow
Service Employees International Union









UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 10

233 Peachtree St NE Agency Website: www.nlrb.gov
Harris Tower Ste 1000 Telephone: (404)331-2896
Atlanta, GA 30303-1504 Fax: (404)331-2858

Agent’s Direct Dial: (404)331-2899
November 5, 2014

Andrew G. Madsen, ESQ.

Jones Day

77 W. Wacker Drive, Suite 3500
Chicago, IL 60601-1701

JONATHAN M LINAS, ESQ., Attorney
Jones Day

77 W WACKER DR., Ste. 3500
CHICAGO, IL 60601-1692

Doreen S. Davis, Attorney
Jones Day

222 East 41st Street

New York, NY 10017-6702

STEPHEN C. MITCHELL, ESQ.
Fisher & Phillips, LLP

1320 Main St Ste 750

Columbia, SC 29201-3284

Matthew Korn, Esquire
Fisher & Phillips LLP
Post Office Box 11612
Columbia, SC 29211

Re: James Booth-JKS & K, Inc. d/b/a
McDonald's Corp., as Joint and Single
Employers
Case 10-CA-139670

Dear Mr. Madsen, Mr. LINAS, Ms. Davis, Mr. MITCHELL, Mr. Korn:

| am writing this letter to advise you that it is now necessary for me to take evidence from
your client regarding the allegations raised in the investigation of the above-captioned matter.
As explained below, | am requesting to take affidavits on or before November 19, 2014, with
regard to certain allegations in this case.

Allegations: The allegations for which | am seeking your evidence are as follows. It is
alleged that on about QIQN 2014, [(YFONOIWI(®) at your 5950 Rivers Avenue



James Booth-JKS & K, Inc. d/b/a -2- November 5, 2014
McDonald's Corp., as Joint and Single

Employers

Case 10-CA-139670

store in North Charleston, SC, referred to as the Mid-Rivers store, sent a text to ﬂ managers
with a picture of OICNOIWIS ;side the store. It is alleged that this text included instructions
that this B could not be mside the store soliciting. The text went on to explain that the

B s soliciting for $15 an hour for employees. It is alleged that the managers were

mstructed that if they saw this inside the store, they were to havew leave the store or
call (b) (6), (b) (7)(0)

(b) (6), (b) (7)(C)

It 1s alleged that at a mandatory managers’ meeting in about May 2014,
instmctedw managers to look out for union organizers and to call AR
union organizer at the store. It is further alleged that at this same meeting,
the managers that if thei an organizer at the store, they were to inform

time and date so that 2k I could check the security video to see who the organizer was
talking to. It is alleged that SAELER also instructed the managers

and who the organizer was
at this meeting to inform |l of any employees they see talking to a union organizer at the store.

It is alleged that [{)N(S)M()REAI(®IMW was present at this meeting as well.

1f they see a

(6) (6), (b) (7)(C) et el
(b) (6), (b) (7)(C) of the

Board Affidavits: I am requesting to take affidavits from AN 1\d any other

individuals you believe have information relevant to the investigation of the above-captioned
matter. Please be advised that the failure to present representatives who would appear to have
information relevant to the investigation of this matter, for the purposes of my taking sworn
statements from them, constitutes less than complete cooperation in the investigation of the
charge. Please contact me ASAP to schedule these affidavits.

Documents: Please provide any and all other evidence you deem to be relevant to the
case:

Date for Submitting Evidence: To resolve this matter as expeditiously as possible, you
must provide your evidence and position in this matter by November 19, 2014. If you are
willing to allow me to take affidavits, please contact me ASAP to schedule a time to take
affidavits. Electronic filing of position statements and documentary evidence through the
Agency website 1s preferred but not required. To file electronically, go to www.nlrb.gov, select
E-File Documents, enter the NLRB case number, and follow the detailed instructions. IfI
have not received all your evidence by the due date or spoken with you and agreed to another
date, it will be necessary for me to make my recommendations based upon the information
available to me at that time.

Please contact me at your earliest convenience by telephone, (404)331-2899, or e-mail,



James Booth-JKS & K, Inc. d/b/a -3- November 5, 2014
McDonald's Corp., as Joint and Single

Employers

Case 10-CA-139670

jeffrey.williams@nlrb.gov, so that we can discuss how you would like to provide evidence and |
can answer any questions you have with regard to the issues in this matter.

Very truly yours,

JEFFREY D. WILLIAMS
Field Attorney



From: Williams, Jeffrey D.

To: OICONOINI®): nahosh@pathlaw.com
Subject: McDonalds 10-CA-139670

Date: Wednesday, February 18, 2015 3:41:40 PM
Attachments: AFF.10-CA-139670.Telephone Affidavitw

Attached is the unsigned telephone affidavit | took from S o QISHQIGIONOIQR plcase
review it, and if it is correct, sign, date and return it to me so | receive it by this Friday, February 20,

2015. Thanks.

Jeffrey D. Williams

Field Attorney

NLRB Region 10

233 Peachtree Street NE
Harris Tower, Suite 1000
Atlanta, GA 30303
404-331-2899









From: Narendra K. Ghosh

To: Williams, Jeffrey D.

Subject: RE: McDonalds 10-CA-139670

Date: Monday, February 23, 2015 11:28:32 AM
Attachments: 10-CA-139670 Position Statement.pdf
Mr. Williams,

Attached is short position statement from the Union regarding the security camera footage.
Please let me know if you need anything else.
Regards,

Narendra K. Ghosh
Patterson Harkavy LLP
100 Europa Dr., Ste. 420
Chapel Hill, NC 27517
(919) 942-5200

(866) 397-8671 fax

www.pathlaw.com

Confidentiality Notice If you are not the intended recipient of this message, you are not authorized to intercept, read, print, retain, copy,
forward, or disseminate this communication. This communication may contain information that is proprietary, attorney/client privileged,
attorney work product, confidential or otherwise legally exempt from disclosure. If you have received this message in error, please notify
the sender immediately either by phone, (919) 942-5200, or by return email and destroy all copies of this message (electronic, paper, or
otherwise). Thank you.

From: Williams, Jeffrey D. [mailto:Jeffrey.Williams@nlrb.gov]
Sent: Wednesday, February 18, 2015 3:40 PM

To: [(WEOQNOXWI(®)] Narendra K. Ghosh

Subject: McDonalds 10-CA-139670

Attached is the unsigned telephone affidavit | took from S o RIGAQIGIONOIQ® p|cyse
review it, and if it is correct, sign, date and return it to me so | receive it by this Friday, February 20,

2015. Thanks.

Jeffrey D. Williams

Field Attorney

NLRB Region 10

233 Peachtree Street NE
Harris Tower, Suite 1000
Atlanta, GA 30303
404-331-2899






From: Hymon, Gaye N.

To: Williams, Jeffrey D.

Cc: Harrell, Claude T.; Bulls, Mary L.
Subject: FW: FIR.10-CA-139670.McDonalds
Date: Wednesday, July 1, 2015 3:57:41 PM
Attachments: FIR.10-CA-139670.McDonald s.docx
FYI

From: Dunham, Geoffrey

Sent: Wednesday, July 01, 2015 3:55 PM
To: Hymon, Gaye N.

Subject: FW: FIR.10-CA-139670.McDonalds

OK to process [(YJFQNOIOROINI(®)
I

From: Hymon, Gaye N.
Sent: Tuesday, June 30, 2015 3:42 PM
To: Dunham, Geoffrey
Subject: FIR.10-CA-139670.McDonalds

Attached, please find the Region’ {() X)) in the above case. Any questions or

concerns, please do not hesitate to let us know.

Thank you!!






James Booth-JKS & K, Inc., -2- July 8, 2015
d/b/a McDonald's Corp.,

(as Joint and Single Employers)

Case 10-CA-139670

NOT be filed by fax or email. To file an appeal electronically, go to the Agency’s website at
www.nlrb.gov, click on E-File Documents, enter the NLRB Case Number, and follow the
detailed instructions. To file an appeal by mail or delivery service, address the appeal to the
General Counsel at the National Labor Relations Board, Attn: Office of Appeals, 1015 Half
Street SE, Washington, DC 20570-0001. Unless filed electronically, a copy of the appeal
should also be sent to me.

Appeal Due Date: The appeal is due on July 22,2015. If the appeal is filed
electronically, the transmission of the entire document through the Agency’s website must be
completed no later than 11:59 p.m. Eastern Time on the due date. If filing by mail or by
delivery service an appeal will be found to be timely filed if it is postmarked or given to a
delivery service no later than July 21, 2015. If an appeal is postmarked or given to a delivery
service on the due date, it will be rejected as untimely. If hand delivered, an appeal must be
received by the General Counsel in Washington D.C. by 5:00 p.m. Eastern Time on the appeal
due date. If an appeal is not submitted in accordance with this paragraph, it will be rejected.

Extension of Time to File Appeal: The General Counsel may allow additional time to
file the appeal if the Charging Party provides a good reason for doing so and the request for an
extension of time is received on or before July22,2015. The request may be filed
electronically through the E-File Documents link on our website www.nlrb.gov, by fax to
(202)273-4283, by mail, or by delivery service. The General Counsel will not consider any
request for an extension of time to file an appeal received after July 22, 2015, even if it is
postmarked or given to the delivery service before the due date. Unless filed electronically,
a copy of the extension of time should also be sent to me.

Confidentiality: We will not honor any claim of confidentiality or privilege or any
limitations on our use of appeal statements or supporting evidence beyond those prescribed by
the Federal Records Act and the Freedom of Information Act (FOIA). Thus, we may disclose an
appeal statement to a party upon request during the processing of the appeal. If the appeal is
successful, any statement or material submitted with the appeal may be introduced as evidence at
a hearing before an administrative law judge. Because the Federal Records Act requires us to
keep copies of case handling documents for some years after a case closes, we may be required
by the FOIA to disclose those documents absent an applicable exemption such as those that
protect confidential sources, commercial/financial information, or personal privacy interests.

Very truly yours,

CLAUDE T. HARRELL JR.
Regional Director

Enclosure
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

SOUTHERN WORKERS
ORGANIZING COMMITTEE

and Case No.

JKS&K Inc. D/B/A MCDONALD’S 10-CA-139670

and MCDONALD’S CORP.

SN N N N N N NS

CHARGING PARTY’S APPEAL FROM REGIONAL DIRECTOR’S
REFUSAL TO ISSUE COMPLAINT

Introduction

Charging Party, Southern Workers Organizing Committee (“SWOC” or “Union”),
respectfully appeals from Region 10’s decision to dismiss the above-captioned charge. Case 10-
CA-139670 alleges that JKS & K Inc. & McDonald’s (“Employer”) engaged in unlawful
surveillance by reviewing security camera footage to spy on union activity and created an
impression of surveillance by showing pictures of union activity to {(J KM XETAI(®)
and instructing to report employees that spoke to the organizer. The Region dismissed the
charge, finding that (QEQHQEQIR were supervisors under Section 2(11) of the Act and therefore
ineligible for Section 7 protections. The Region cited only one of Section 2(11)’s supervisory
functions when reaching this conclusion — [(DXQEOIQI® purported ability to

I oo with il additional findings. The Region

made no determination on the merits of the surveillance charge.

The Union appeals this case because the Region failed to properly analyze [N

authority under Section 2(11). Although |l did at times document (KO NGO IHI(®)

had no significant responsibilities requiring independent judgment, and lacked the ability to
assign or responsibly direct crew members. Consequently, the Union requests that Region 10°s
decision to dismiss the charge be reversed, that the charge be remanded, and that complaint be
issued absent appropriate settlement.
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Procedural History

The Union filed charge 10-CA-139670 on October 30, 2014. Region 10 announced the
dismissal of case on July 7, 2015.
Issues Presented

(b) (6). (b) (V)(C)

This case presents two questions: (1) whether is a “supervisor” under the Act, and
(2) whether Employer engaged in surveillance and created an impression of surveillance by
using the store security camera to spy on union activity. The first question is of paramount
importance. In the Union’s experience, many fast food employers label a large portion of their
employees “supervisors” or “managers.” These employees carry a wide variety of labels — e.g.
(b) (6), (b) (7)(C) — but consistently exercise almost no real
authority in the workplace. They are typically just as subject to their employers’ abusive policies
as other employees, receiving poverty wages, no benefits, and little control over their highly
variable schedules.

Moreover, these employees typically have more experience on the job, so better
understand that their employer will not improve their working conditions voluntarily.
I 2/ong with similarly positioned employees with other employers, have therefore
become active and engaged members of the Union’s organizing efforts.? If employers are
permitted to remove large segments of their employees from the Act’s protections merely by
labeling them a QR and ascribing to them a minimal level of extra authority, then a
significant portion of the fast food industry’s most exploited workers will be deprived of the
Act’s protections. across McDonald’s system typically possess similar levels of
authority to jjjjijllf Consequently a determination of jf§f supervisory status would provide much
needed guidance as to whether low level supervisors are entitled to the protection of the Act.

Facts

1. In Emplover’s Management Structure, (QXONOIWI® Have No Meaningful
Managerial Authority.

Employer owns and operates approximately fifteen restaurants in the Charleston area,
including the “Mid-Rivers” store in North Charleston, South Carolina.® Employer’s stores are
generally staffed by a store manager, an assistant manager, as many as eight shift managers, and
crew members.* The number of managers and crew members per shift is determined by customer

! affidavit of QICNCIVICHOIVI®) (SRR ~1f.") 113

2 Id. at 1111-12.
% Located at 5905 Rivers Avenue North Charleston, South Carolina.

* Affidavit of DIONOIQIONOIQIC) (“second IR Aff.”) 13.
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volume. Crew members are trained to work one or more defined positions: front counter, runner,
drive thru, first window, grill, or food preparation.5

A. Store Managers

Each of Employer’s stores has one store manager. The store manager interviews and hires
new employees, and directs that they be trained for one or more defined positions within the
store. The store manager determines when an employees’ misconduct warrants discipline, when
an employee’s good performance warrants a pay raise, and when an employee needs to be
terminated. ®

The store manager, often with the assistance of the assistant manager, 1s responsible for
issuing a store’s weekly schedules.” Making the schedule requires not only assigning workers to
a shift, but also designating the position each crew member will work during that shift. The
schedule includes small letters next to each crew member’s name to indicate their job for each
day.® For example, crew members working front counter will have “w” by their name, runners
have “r”, and those working drive thru will have «“d.” By producing work schedules, the store
manager controls when employees will work, where they will be positioned, and what tasks they
will perform.

Only store managers can excuse an employee’s absence or send an employee home early
from a scheduled shift."° When a store manager is not physically present at a location, they are
accessible by telephone.'" The store manager’s control of each store’s schedule extends to the
cleaning schedule. Store managers designate certain times during a shift as “shop time,” when
employees are to clear their work areas.'? Store managers also inform workers when less routine
cleaning tasks need to be performed.” The Mid-Rivers store is managed by (QIQNOIWS Store
managers are concededly supervisors under the Act.

Second S A ff 95
® Exhibit 6: Sample Schedule. This schedule was provided to during (QECQROXG®

tramning, and was descr 1bed as c0n51stent with the schedules used at employer’s stores.
9 . 6). (b) (7) D) (7X]
Third

i Aff 5. 30.
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B. Assistant Managers

Employer typically employs one assistant manager per store. When an assistant manager
position is vacant, store managers appear to select one of the store’s shift managers to
temporarily assume their duties.'* Assistant managers generally assist in making weekly
schedules, conduct inventory counts, and fill in for the store managers when they are on
vacation."” Some assistant managers assisted with hiring decisions.'® [DEQNOIQI®] worked as
the assistant manager at the Mid-Rivers store for most of JJMMSSsR tenure until 8l transferred in

or around (6), 2014.17W was informally replaced by [{)K() (I XEA(®) 18

C. Shift Managers

Finally, each of the three stores labels as many as eight employees “shift mangers.” Shift
managers sometimes earn less than crew members, and do not receive raises when “promoted” to
shift manager." They work variable schedules that are set by the store manager.”° While shift
managers’ job responsibilities are largely identical to those of regular crew members, they also
perform a few additional administrative tasks: completing a shift checklist at the beginning of a
shift, completing a position chart, documenting employee misconduct, and mputting drawers at
the end of a shift.”!

At the beginning of each shift, shift managers complete a “shift checklist” and “position
chart.” Completing a shift checklist requires confirming that all supplies were stocked and all
machinery was prepared for the shift.”” When completing a position chart, the store manager
would already have determined which position each employee would work that shift.> Shift
managers would simply “slot” individual workers to specific tasks within that area of

(b) (6), (b) (7)(C) (b) (7)(D)
Afﬁdav1t0f (6) b) (7)(C), (b) (7)(D)
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assignment.”* For example, three employees would typically be assigned to work the front
counter. These employees were responsible for two tasks: bagging food and working the cash
register.””> A shift manager would simply divide the two tasks between these three workers.*

During a shift, shift managers’ duties were nearly identical to regular crew members.*’
Depending on work flow, they might help workers in areas that were backed up.?® Shift
managers also occasionally documented employee misconduct by inputting a code mto the store
computer, and completing write-up forms through the store’s in-store processor (“ISP”).° The
write-up form consists of several boxes corresponding with the type of violation that occurred, a
space where the shift manager can provide a brief description of the incident, and signature
spaces for the crew member, shift manager, and store manager.*® The form only permits the shift
manager to select a type of misconduct from a given list; there i1s no “other” category permitting
shift managers to describe other types of incidents they felt constituted a rule violation.>! Once
the shift manager fills out the form, they print it and present it to the crew member to sign.*>

After the crew member signs the write-up, the shift manager will sign the write-up and
place it in the store office.®® Shift manager write-ups do not constitute discipline in and of
themselves. Nothing happens when an employee is written up by a shift manager unless the store
manager reviews the write up and independently determines that some action is appropriate.39
Write-ups frequently do not result in any disciplinary action.** Shift manager write-ups do not
automatically play a role in the Employer’s progressive disciplinary system. Instead, Employer’s
“Disciplinary Action Policy” provides the store manager with discretion as to whether
documented verbal warnings will be stored in the employee’s personnel folder.>” Store managers
often elect not to place such write-ups in employees’ personnel folder.*

(©) (6). (0) (7)(C)

Af£”)

B A 713 R Aff 17
33 Exhibit 1: Crew member Handbook, p.5 (establishing that documented verbal warning “may
be included in the employees file” (emphasis added)).

* Second [l Aff 13: [ Aff 711
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Shift manager write-ups do not recommend discipline. There is no space on the write-up
form where shift managers can recommend that an employee be disciplined for an incident,
suggest what type of discipline would be appropriate, or describe steps for improvement.’’ Store
managers instead conduct therr own independent investigation when they think that discipline
may be appropriate for a given rule violation, and use their own independent judgment when
deciding the course of action to take.*®* Even when shift managers independently choose to
recommend discipline, store managers often disregard their suggestions.*® At the end of a shift,
shift managers count the quantity of money in the cash register, place the money in the safe,
enter the amount of cash collected into the computer, and enter the amount of wasted food mto
the computer.*

As recognized by the Region, at some of the restaurants at issue there were times when
neither the store manager nor the assistant manager was present. When this occurred, there was
normally more than one shift manager on duty.*! Shift managers did not have any more
authority during these shifts.** Employees’ schedules and job assignments were always assigned
by the store manager in advance. Shift managers were still not authorized to make decisions that
impacted Employer’s relationship with other employees. If something unexpected occurred, the
shift managers were supposed to call the store manager for instructions.* If a worker could not
come to his or her shift, either the worker had to call the store manager, or the shift manager had
to call the store manager.** Shift managers could not excuse absences, and could not send
workers home early unless instructed to do so by the store manager.*

Before becoming a shift manager, employees complete a three-day training event held by
McDonald’s corporation, with eight hours of training each day.*® At this training, McDonald’s
corporation gives each employee specific instructions on how to complete each task associated
with being an “area manager” or a “shift manager.”*’ With regard to “slotting” employees, the

i Aff 25
) . (©) (6). (D) (THC)

D (“Fll'St ) Aff”) at P2 SeCOIld ) (7XC)

Aff 24,

: R A ff 6.
7 Exhibit 7. Although McDonald’s traming manual distinguishes between “area managers” and
“shift managers,” the Union has not found evidence suggesting that Employer JKS&K Inc.
draws a distinction between these two positions.
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training “detailed how to sub-position workers based on experience.”*® For example, shift
managers are often instructed that the most experienced worker assigned to the front counter
should be directed to bag food.** The training also provided instruction in “really basic things
like what we were supposed to say to rude customers and how to delegate small tasks we didn’t
have time to do ourselves.”” [

described the training as covering

Shift managers were not instructed on topics such as how to discipline employees, excuse
52

absences, or decide when to send workers home.

In sum, while shift managers may have job responsibilities that are important to ensuring
that Employer’s restaurants operate smoothly, they do not exercise these responsibilities in a
manner that affects Employer’s relationship with its employees. They fulfill these responsibilities
according to Employer’s detailed rules and policies and consistent with their store manager’s
specific instructions. And when a situation arises that could affect the relationship between the
Employer and another employee, they either record it for the store manager’s future review, or
ask their store manager for instructions on what they should do.

2 R Avthority A< 2 DIGHCIRIS

RARRCAIRY v orked for Employer on and off for about (ACQMGAI(®)
Employer’s Mid-Rivers store from [QEQNOK

was employed at

employees.” does not recall ever sending an employee home early, and was not supposed to
do so without asking store manager about it first.”®
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While QAQNOAGNS) ccnerally never 1ecomme11ded dlsc1plme for other employees when

(b) (6). (0) (TXC)

recommend specific discipline. Regardless of whether made a recommendation, however,
(XN XA(®) would still investigate the severity and type of each write-up to determine
what, if any, discipline was applopuate ® A write-up would generally not result in any negative
Ml liked the worker.” The disciplines occasionally

matched MM final disciplinary action only about half of the time.

consequences for a worker 1

() (6). (D) (7)C)

60

recommended by

For example, in or around (R B recommended that employee [IDNQIGLS
be suspended for not ((JN(IM(IXCA(®)! disregarded [{J§J§fff recommendation and
was not suspended.”

3. Emplover Surveillance of Union Activity

The union began organizing Employer’s Mid-Rivers store in or around November 2013.

(b) (6), (b) (7)(C)

met with employees mside the store as well as in the parking lot.

D) (6). (0) (THC

signed a
2013.
swned up the union tapered its organizing efforts until it initiated a pre-

Whatever It Takes (VV'IT) card pledgmgw support for the union in or around

(D) (B). (D) (7

Shortly after|

strike blitz in mid-April. | i took an active role in the blitz by 1ec1111t111gw co-workers to

sign WIT cards in the parking lot. W also spoke with [(QXCNOQIUI®)! wheneverw would
62

visit the store.

During the union’s pre-strike blitz in (JNCIMIATP®) began reviewing video footage
from the store’s security cameras to spy on employee’s union activities. On2014 w

) (6). (

(b) (8). (b) (7XC) (b) (6). (®) (7)C)

circulated a picture of] to and instructed ||l to plevent. from coming in the
store.® also instructed . if S entered the store.5* RN

1eite1 ated the request during a (Ml 2014 meeting. Specifically, w asked that the store’s
“let&know the time and date we saw them in the store SOW can check the security

VldeO to see if[ill can try to see who the person was and who they were talking to.”®

57
Id. 916-17
o 2d- 716-]

60
Id 11
61 T
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Argument

1. Was Not A Supervisor Under Section 2(11)

Employees are statutory supervisors under the Act if: “(1) they hold the authority to
engage in any 1 of the 12 supervisory functions... listed in Section 2(11); (2) their “‘exercise of
such authority is not of a merely routine or clerical nature, but requires the use of independent
judgment;” and (3) their authority is held “in the interest of the employer.” Supervisory status
may be shown if the putative supervisor has the authority either to perform a supervisory
function or to effectively recommend the same.” Oakwood Healthcare Inc., 348 NLRB 686, 687
(2006) (quoting NLRB v. Kentucky River Community Care, 532 U.S. 706 (2001).

Although the NLRA “appears to define *supervisor’ in broad terms[,]” the Board and
courts have “consistently explained that supervisory authority is not trivial or insignificant: If the
term ‘supervisor’ is construed too broadly, then employees who are deemed to be supervisors
will be denied rights that the NLRA was intended to protect.” Vance v. Ball State Univ., __U.S.
_,133S. Ct. 2434, 2446 n.7 (2013). Instead, Congress “sought to distinguish “between straw
bosses, leadmen, set up men, and other minor supervisory employees,”” and supervisors vested
with “‘genuine management prerogatives[.]’” Id. (quoting S.Rep. No. 105, 80th Cong., 1st Sess.,
4 (1947)). An employer has the burden of establishing by a preponderance of the evidence that
an individual qualifies as a supervisor. Kentucky River, 532 U.S. at 711.

worked as a [QEQHQIEIR for Employer. Although i completed some
administrative tasks, plainly did not have the authority to perform or effectively recommend

any of the twelve supervisory functions listed in Section 2(11). To the extent 8 had authority
beyond that given to regular crew members, 8l discretion was so limited by &8 store managers’
instructions and by Employer’s own standards, rules, and regulations, that their exercise of that
authority did not require the use of independent judgment. Like other “minor supervisory
employees,” are entitled to the protections of the Act. See Vance, 133 S. Ct. at
2446 n.7.

The Region, however, determined that 8l was a supervisor based on its finding that
[QAQNOIQIN -« authorized to independently issue written warnings to employees; can
effectively recommend suspensions and discharges; are in charge of stores when a store manager
IS not present; are expected to attend management meetings; and have access to the store safe.
The Region also found that supervisory status was supported by the fact that SERESEGE

Each of the Region’s conclusions is either contrary
to the evidence or insufficient to establish supervisory status. could not perform or
effectively recommend any of Section 2(11)’s supervisory functions, and therefore was not a
supervisor under the Act.
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A Did Not Discipline Employees.

at Employer’s stores could not and did not impose discipline on other
employees. The “write ups” completed by some (QIQEQIGHN simply documented perceived
misconduct, had no disciplinary effect, and were not issued through the exercise of independent
judgment. The Region erred in finding that |jjjilll§ was a statutory supervisor because jjji§ could
“independently issue written warnings to employees.” Although S was instructed to write up
employee misconduct, this documentation did not constitute “discipline” under the Act.

. Write-ups Did Not Constitute Discipline.
B \vas instructed to complete write-ups that documented employee misconduct.
Documenting misconduct and issuing warnings over misconduct are not supervisory functions.
While Section 2(11) includes the ability to “discipline other employees” as a supervisory
function, there is a long-recognized distinction between the mere ability to “write up” an
employee and the ability to “discipline” an employee. See Jochims v. NLRB, 480 F.3d 1161
(D.C. Cir. 2007).

An employee’s “bare authority ... to write up employee infractions cannot, without more,
be viewed as creditable evidence of supervisory status.” Id. at 1170; accord Phelps Cmt. Med.
Ctr., 295 N.L.R.B. 486, 490 (1989) (“the issuance of written warnings that do not alone affect
job status or tenure do not constitute supervisory authority”). Issuing warnings constitutes
supervisory authority to discipline only if the warnings form “the basis of later personnel action
without independent investigation or review by other supervisors,” rather than merely initiating
or being considered in some later disciplinary action. Jochims, 480 F.3d at 1170 (quoting
Phelps). Evidence that upper management exercises significant disciplinary discretion or
conducts independent investigations shows that warnings are not discipline. See Loyalhanna
Health Care Associates, 352 NLRB 863, 868 (2008) (holding write-ups did not constitute
discipline because upper management expressly gave considerable weight to other factors).

For example, in Illinois Veteran’s Home, the putative supervisors could fill out a
“Personnel Action,” sign it, and show it to the offending employee without obtaining prior
authorization from management. 323 NLRB 890 at 890 (1997). However, the Board deemed the
write-ups to be “merely reportorial and not indicative of supervisory status” because upper
management relied on factors other than the information provided on the warning form when
deciding whether to take further action. /d. at 891.

The Board came to a similar conclusion in Ken-Crest Services, where it found that
putative supervisors’ warnings lacked “tangible effects on job status” because they did not



Appeal of Case No. 10-CA-139670
Page 11 of 19

“necessarily lead to job consequences.” 335 NLRB 777, 778 (2001). Despite the fact that the
employer mamtained a progressive disciplinary policy, there was “no automatic progression”
from a warning to more severe disciplinary actions. /d. In particular, an employee could receive
multiple warnings from the putative supervisor without it escalating to suspension or more
serious discipline. /d.; accord Lucky Cab Co., 360 NLRB No. 43 slip op. at 13 (2014) (finding
write-ups did not affect job status where there was “no evidence that discipline emanated directly
from the [putative supervisors’] write-ups”).

In this case, write-ups completed by | | simply documented employee infractions.
They did not constitute discipline because they did not automatically affect the terms and
conditions of a crew member’s employment. Instead, even when a write-up documented
egregious misconduct, it did not result in a disciplinary response until and unless the store

manager independently decided to take action.®®

1. M Did Not Exercise Independent Judgment When Documenting
Employee Misconduct.

Even if{QECIMQIWI®) v rite-ups constituted discipline, (OGN did not exercise
mdependent judgment in i1ssuing write-ups. A putative supervisor lacks independent judgment in

imposing discipline if they do not have “d15c1et1011 to decide which mncidents to record[.]”. Shaw
Inc., 350 NLRB 354, 357 (2007). Here, Sl did not exercise discretion in filling out write-ups.

The format of the write-up confines ((JACIRONGM to documenting misconduct that falls
within several predetermined categories. Moreover SACMQNIG(S) mandated that
some [QECNONGOM v rite-up crew members for absences and cash register shortages that
exceeded $5 regardless of the circumstances.®” Therefore, contrary to the Region’s findings

B a5 not a supervisor because of any purported ability to issue discipline.

B. M Could Not Effectively Recommend Discipline.

(b) (6). (0) (7X(C)

The Region erred in finding that could “effectively recommend suspensions and
discharges.” This finding is contrary to the evidence. Employer’s [(JACHOIGM -ould not

effectively recommend discipline, suspensions, or discharges.

The ability to “effectively recommend” discipline is a supervisory function under Section
2(11). The authority to “effectively recommend” an action “generally means that the
recommended action is taken without independent investigation by superiors, not simply that the
recommendation 1s ultimately followed.” Children’s Farm Home, 324 NLRB 61, 61 (1997).

©) (6). (0) (T)(C)

66
Second

(D) (TXC). ()| Aff 10- Tl . () (6). (b) (7HC). (®) (7X] a . () (6). (b) (7THC i )
“ 910; Third Aff. 96; i AfE 112
Second
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Putative supervisors cannot effectively recommend discipline if upper management gives
considerable weight to factors other than their recommendation when deciding whether to
discipline an employee. Loyalhanna Health Care Associates, 352 NLRB at 868; Avante at
Wilson, Inc., 348 NLRB 1056, 1058 (2006).

For example, in Ryder Truck Rental, the Board found that alleged supervisors lacked the
authority to recommend discipline because they were not included in the later steps of the
disciplinary process where the actual decision about whether to discipline an employee was
made. Ryder Truck Rental, 326 NLRB 1386 (1998). The putative supervisor would describe the
situation to upper management who would “research it from there, and make a decision as to if
something further ahead needs to be done." /d. Because the putative supervisor’s involvement
ceased once they communicated the violation to upper management, the Board found they could
neither discipline nor effectively recommend discipline. 7d.

Here, there is absolutely no evidence thatw had the authority to effectively
recommend discipline, discharge, or suspension. There is no space on the write-up form for
BN vould sometimes express w desire that a
write-up result in suspension, these recommendations were not made at request, and

B o just as likely to ignore [RMEMEE comment asW was to impose discipline as ||
suggested.® As with all[(JXEM(QXU®N would independently assess and occasionally
investigate alleged misconduct before taking further action. When MM decided whether a
write-up would result in a suspension, the decision was made based on |l opinion of the

(b) (6), (b) K provide a recommendation. While

misconduct’s severity and personal opinion of the crew member.

Like the employees in Ryder Truck, was not involved in the final disciplinary

decision. There is no evidence that any recommendationw could have offered would have

(D) (6). (b) (7)C)

mfluenced the outcome of the disciplinary process. Therefore, could not effectively

recommend discipline.

However, it is well established that “an
employee’s service as the highest ranking employee on duty is secondary indicum of supervisory
status that by itself is insufficient to demonstrate supervisory status.” Loyalhanna Health Care
Associates, 352 NLRB at 864; Golden Crest, 348 NLRB 727, 730 (2006); St. Francis Medical
Center, 323 NLRB 1046, 1047 (1997). Moreover, in Loyalhanna the Board found that even if

% Second [l Aff 911.
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being the highest ranking employee were sufficient to establish supervisory status, a low-level
supervisor 1s not the highest ranking employee on duty if upper management was on call at all
times.

Although
generally multiple

at times worked without the store manager being present, there were
working during such a shift, and they did not have any more
authority than they did when the store manager was present. For example, Jll was expected to
check in with store manager when employees “called out” to determine whether and how the
vacant position should be staffed.*

(b) (6). (@) (7XC)

In short,
store managers were always available and supposed to be called whenever an unusual situation
arose. Simply being the highest ranking employee on duty at a given time is insufficient to
establish supervisory status. Because

was rarely the highest ranking employee in the store, and when was,

did not use independent judgment to exercise any
supervisory functions whenw was the highest ranking employee present, and upper
management was always on call, the Region erred in finding that this fact indicated thatw was
a SUpervisor.

BN Did Not Have the Authority to Assign Employees.

In Oakwood Healthcare, the Board stated that “assigning” employees for purposes of
Section 2(11) refers to the “act of designating an employee to a place (such as a location,
department, or wing), appointing an employee to a time (such as a shift or overtime period), or
giving significant overall duties, 1.e., tasks to an employee.” 348 NLRB at 689. On the other
hand, “choosing the order in which the employee will perform discrete tasks within those
assignments,” or giving “ad hoc mstruction that the employee perform a discrete task,” does not
amount to “assigning.” /d. at 689. “[T]he authority to assign must be exercised using
independent judgment, and judgment is not considered independent if it is dictated or controlled
by detailed instructions.” Brusco Tug & Barge, Inc., 359 NLRB No. 43, slip op. at 6 (Dec. 14,
2012) (citing Oakwood Healthcare, 348 NLRB at 392-93). “Moreover, the assignment authority
must rise above the level of ‘routine or clerical’ in order to constitute independent judgment.” /d.

did not “assign” workers. |l did not appoint crew members to their positions, W
did not schedule employees, and could not designate their duties. Store managers have
exclusive authority over these functions. Before every shift, store managers had already

designated which position each employee will work during that shift. Employees had already

been trained as to what work they would perform; for example, front counter cashiers are

(1) (6). (0) (7)(C)

did not

generally not trained to prepare food, and therefore do not work the grill. Because

% 1d. 925
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designate an employee to a place, appoint an employee to a time, or give significant overall
duties to an employee, ﬂ did have the authority to “assign” workers as defined by Section
2(11).

could assign work, W does not exercise the independent judgment that is
necessary to show supervisory authority. See Croft Metals, 348 NLRB at 721; Shaw, Inc., 350
NLRB 354, 355-56 (2007). In Shaw, Inc., the Board found that a foreman did not exercise
mndependent judgment where assignments were “often based on an employee’s trade or known
skills, and [were], thus, essentially self-evident.” 350 NLRB at 355-56. The Board noted that “if
an operator is part of a crew, he [would] operate the heavy equipment, a fuser [would] fuse
plastic pipe, and a welder [would] handle metal pipe.” To the extent that

designates
particular functions, these designations are also “essentially self-evident,” because they are based
on the employee’s job classification. For example, because cashiers were not trained to prepare
food, would not exercise independent judgment if |}
sandwiches instead of an available cashier. As in Shaw, |
judgment to the extentﬁ engaged in “assignment.”

(). Selected a pl'ep COOk to help Inake
Bl did not exercise independent

(b) (B). (b) (7)(C)

Employer may argue that obligation to “slot” workers, orw occasional requests
that employees complete certain tasks at a certain time, constitutes supervisory authority. These
tasks, however, do not constitute “assignment” and do not require the use of independent
judgment.

At the beginning of each shift, QACMOAGNS) s]ot” workers within their areas of
assignment. When a [QEQNOIWI®) <,b-positions a worker, they simply inform the worker
which tasks within their assigned position they will be primarily responsible for performing. For

explained thatw would mstruct two workers assigned to drive-thru whether

(D) (6). (b) (7XC)

example, |
they were working the first or second window.’® When assigning these two tasks, was not
“designating an employee to a place,” as the workers were already assigned to drive thru by the

store manager. Nor was w “giving significant overall duties” to the workers, as the workers’
duties were established when they were trained for drive-thru, and assigned to that position by
the store manager.

Moreover, Jll did not exercise independent judgment when slotting workers because

w decisions are “dictated or controlled by detailed instructions.” Despite the largely routine
nature of [QECQNOIWIO) ;esponsibilities, they must undergo three days of intensive training
from corporate McDonald’s on how, exactly, their minimal responsibilities are to be executed. In
these trainings, (QAQMCOIM are given detailed instructions on how to slot workers within their

70 Secondw Aft. 96.
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(D) (6). @) (7XC)|

. 71 .- .
areas of assignment. would select workers for a sub-position based on experience

pursuant to this training. "~ Even if this act constituted an assignment, it was clearly controlled by

Employer’s detailed mstructions.

Similarly, to the extent that

occasionally instructed an employee to complete a

specific task, that act did not constitute supervisory assignment. For example, although a

- might instruct an employee to clean a particular area, the responsibility to clean that

(D) (6). (0) (

area 1s required of all employees assigned to that position by the store manager. A
(b) (6). (b) (7)(C)

mnstruction that an employee complete this task at a particular time is the type of “ad
hoc instruction that an employee perform a discrete task™ that does not amount to assigning. See
Oakwood Healthcare, 348 NLRB at 689. Therefore, did not “assign” workers under
Section 2(11).

Does Not Have the Authority to Responsibly Direct Emplovees.

OAOBORS) 2t Employer’s stores, including do not have the authority to
responsibly direct employees under Section 2(11). In Oakwood Healthcare, the Board stated
that an individual has the supervisory authority “responsibly to direct” employees when that
mdividual decides “what job shall be undertaken next or who shall do it,” . . . provided that the

direction is both ‘responsible’ . . . and carried out with independent judgment.” 348 NLRB at
691.

In Shaw, the Board found that various foremen did not have authority to direct where
there was “no showing that such work require[d] more than minimal guidance.” 350 NLRB at
356. Similarly, in this case, crew members know what tasks need to be done and perform them
without prompting from (QRQMCIMN Virtually all tasks are generated by customer orders and
each crew member is able to execute their role in filling an order without direction. Cleaning
tasks are also performed with little interference from shift managers. For instance, at the Mid-
Rivers store, cleaning would only be performed when SRR left a list.”

b) (6). ) (7)(C)

Furthermore,

was always subject to regular monitoring by higher management. In
Shaw, the Board found that the foremen were not supervisors where management generally
visited every foreman’s jobsite at least once a day, “checking on progress and providing
guidance as needed.” 350 NLRB at 356. The Board reasoned that the foremen served only as a
“conduit for carrying out [employer’s] assignments,” since there was regular monitoring by
management to ensure proper performance. /d. The Board noted that foremen had the means to
contact and communicate with supervisors when they were not on site, and problems or

N Aff 9913-14.
| Aff §913-14.
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questions about unexpected developments were directed to supervisors for them to handle. /d. at
355 n.8.

Similar to the upper management in Shaw, Employer’s store managers constantly
monitored the store and provided guidance as needed. If had a question about where to
direct employees, |l would call or text to ask [@] store manager.” Even if jjjjjiii§ had the
authority to direct% lacked the authority to do so responsibly. Direction is “responsible” only
if “the person directing and performing the oversight of the employee” is “accountable for the
performance of the tasks by the other, such that some adverse consequence may befall the one
providing the oversight if the tasks performed by the employee are not performed properly.”
Oakwood Healthcare, 348 NLRB at 691-92.

To show that direction is “responsible,” one “must present evidence of actual
accountability.” Alstyle Apparel, 351 NLRB 1287. The level of accountability necessary to show
that direction is “responsible” is not established unless it is “shown that the employer delegated
to the putative supervisor the authority . . . to take corrective action if necessary.” Oakwood
Healthcare, 348 NLRB at 692. The purpose of this “accountability” requirement is to create a
clear distinction between employees directing employees in the interests of management and
those whose interest in directing other employees “is simply the completion of a certain task”
(and thus are not acting as supervisors). Id. Therefore, to meet the accountability standard, the
putative supervisor “will have, if and to the extent necessary, an adversarial relationship with
those he is directing.” Id.

did not meet the “accountability” standard required to find responsible direction.
could not take any corrective action for employee infractions, such as sending an employee
home, docking an employee’s pay, suspending, or firing an employee. To the contrary, even
when an employee repeatedly refused to adhere to their very limited direction, only
demonstrated recourse was to give a verbal warning, make a factual report of what occurred in a

write-up, and wait for |§§HIR action.

Finally, did not exercise independent judgment as required by Section 2(11). The
Board requires that an employee be “free of the control of others and form[ed] an opinion or
evaluation by discerning and comparing data.” Oakwood Healthcare, 348 NLRB at 693. Any
limited direction of employees was both under the supervision of |jj§}iil§ and made pursuant to
corporate McDonald’s detailed standards and training. would call S8R whenever a
problem arose.” Accordingly, Bl was not given the leeway to act in a way requiring
independent judgment. See Cmty. Educ. Centers, Inc. & Dist. 1199j, Nuhhce, Afscme, Afl-Cio,

360 NLRB No. 17 (Jan. 9, 2014) (shift supervisors did not exercise independent judgment in

74
75
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directing employees when the Employer failed show that tasks were “not controlled by the
Employer's own policies and procedures or involve[d] a degree of discretion rising above the
merely routine”). Therefore, did not have authority to “responsibly direct” employees.

F. The Region’s Remaining Findings are Insufficient to Show Supervisory Status.

Finally, the Region cited attendance at Employer’s management meetings, access
to the safe, and ability to deposit money as evidence of their supervisory status.
attendance at manager meetings is only secondary indicia of supervisory status and is insufficient
to establish an employee is a supervisor under the Act. See Sheraton Universal Hotel, 350 NLRB
1114, 1130 (2007); Central Plumbing Specialties, 337 NLRB 973 (2002). And the abilities to
deposit cash and access the safe are not even secondary indicia, and have no bearing on
supervisory status. See Washington Post Company, 254 NLRB 168, 195 (1981) (not mentioning
a cashier assistant’s daily bank deposits as evidence of his supervisory status despite mentioning
it as one of his daily duties).

could not and did not discipline employees, effectively recommend discipline,
assign employees, or responsibility direct employees. Nor did engage in or effectively
recommend any of Section 2(11)’s other supervisory functions. The Region’s conclusion to the
contrary should be reversed.

2. Emplover’s Review and Dissemination of Security Camera Footage Violated Section
8(a)(1) of the Act

A. Employer Created An Impression of Surveillance WhShowed

Picture ofW and Instructed to Report When [QXQEON were in the
Store

The Board has held that an employer creates an impression of surveillance when it
conspicuously photographs protected activity or shows employees a photograph of union
activity. Rainbow Garment Contracting Inc., 314 NLRB 929 (1994); Seton Company, 332
NLRB 979, 981 (2000). In Seton Company, the Board found the employer created an
impression of surveillance by including a still frame of union headquarters in its pro-company
video. Employees “could justifiably assume that their union activities were under surveillance”
because the employer had videotaped the union headquarters. Seton Company, 332 NLRB at
981. Further, enlisting employees to inform on union activity would reasonably lead an
employee to believe their union activity is being watched by management. See Stevens Creek
Chrysler Jeep Dodge, 353 NLRB 1294, 1295 (2009)(holding owners created an unlawful
impression of surveillance in violation of Section 8(a)(1) by asking employees about the identity
of union organizers); Aloha Temporary Service Inc., 318 NLRB 972, 975 (1995).
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(©) (6). {

B 2 photograph of and requested that i let
were in the store so ‘ can check the security video to see if{{Qll can
try to see who the person was and who they were talking to.”’® Like the employees shown

photographs of the union’s headquarters in Seton Company, J888l would reasonably deduce that

w union activity was under surveillance since
organizing efforts in the store. request that
co-workers had signed cards strengthened

was making a pictorial record of
help w determine which
union activity was being spied

on.

B. Emplover’s Review of Security Footage and Surreptitious Photographs of Union
Activity Constitute Surveillance

An employer violates the Act if it engages in “out of the ordinary” conduct to uncover or
scrutinize union activity. Loudon Steel, 340 NLRB 307, 313 (2003); Sprain Brook Manor, 351
NLRB 1190, 1191 (2007); Fairfax Hospital, A Division of Inova Health Systems and Fairfax
Health System, Inc., 310 NLRB 299, 301 (1993). The Board has long recognized employer
photographing and videotaping as the kind of unusual observation that constitutes surveillance.
See National Steel and Shipbuilding Company, 324 NLRB 499, 531 (1997) enfd. by National
Steel and Shipbuilding Co. v. NLRB, 156 F.3d 1268, 1272 (D.C. Cir. 1998); Reno Hilton, 319
NLRB 1154, 1192 (1996). In National Steel, the Board held that Employer’s use of a
conspicuous security camera at an entrance where the union regularly held rallies “clearly
constitute[d] more than ‘mere observation’ because such pictorial recordkeeping™ had a coercive
effect.

While photographing protected activity is not a per se violation of the Act, pictorial
recordkeeping can have a coercive effect i spite of evidence that employees are not aware of or
fazed by Employer recording them. /d.; Reno Hilton, 319 NLRB at 1192. For example in Reno
Hilton, the director of security “secretly” photographed a union representative and tracked his
movements via surveillance camera while he was a paying guest at the employer’s hotel. 7d.
The security director’s testimony revealed that he carried out the surveillance without assistance.
Reno Hilton, 319 NLRB at 1192. Even though the security director’s photographing and
videotaping were unknown to employees, the Board upheld the ALJ’s determination that the
employer’s surveillance of the union representative tended to “interfere with, restrain, and coerce
employees in the exercise of their rights guaranteed by Section 7 of the Act.” /d. The Board has
similarly found surveillance where employees are unbothered by the employer photographing
and videotaping union activity. In National Steel the Board found Employer’s mstallation and
use of security camera was coercive even though “employees at the rallies appeared to be

" First [l Aff. p4



Appeal of Case No. 10-CA-139670
Page 19 of 19

unfazed by the camera.” In sum, an employer can engage in unlawful surveillance even if
employees are unaware or unbothered by union activity being recorded.

Even if |l is a supervisor under the Act, surveillance still constitutes a
Section 8(a)(1) violation. As in Reno Hilton, that employees were unaware of Employer’s
pictorial recordkeeping does not remedy the coercive effect of the surveillance. [KEEME
expressly reviewed security camera footage to identify the employees that spoke with union
representatives and to spy on The sole purpose of | photographic monitoring of
B \\as to interfere with employees’ Section 7 rights to speak with a union official. Because
Employer spied on M and its employees with the intention of frustrating protected activity,
its conduct tends to interfere with employee rights and violates the Act. It is also worth noting
that while an employer can photograph union activity in anticipation of misconduct, they must
have a reasonable basis to do so. SN stated Bl reason for the surveillance was not to
document trespass or misconduct but rather to identify which employees supported the union.
Therefore, Employer was not justified in its pictorial recordkeeping.

Conclusion

For the reasons stated here, and based on such other considerations as the General
Counsel may find applicable, the Union respectfully asks that the decision of Region 10 to
dismiss the charge be reversed, the charge be remanded, and that complaint be issued in the
absence of appropriate settlement.

This the 22™ day of July, 2015.

[s/ Paul E. Smith

Paul E. Smith

N.C. Bar No. 45014
Narendra K. Ghosh
N.C. Bar. No. 37649
Patterson Harkavy LLP
Chapel Hill, NC 27517
Tel: 919.942.5200

Fax: 866.397.5200
psmith@pathlaw.com

nghosh@pathlaw.com




UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

OFFICE OF THE GENERAL COUNSEL
Washington, DC 20570

July 23, 2015

PAUL SMITH, ESQ.

SOUTHERN WORKERS ORGANIZING
COMMITTEE

100 EUROPA DR STE 250

CHAPEL HILL, NC 27517

Re: James Booth-JKS & K, Inc. d/b/a
McDonald's Corp., as Joint and Single
Employers
Case 10-CA-139670

Dear Mr. Smith:

We have received your appeal and accompanying material. We will assign it for
processing in accordance with Agency procedures, which include review of the investigatory file
and your appeal in light of current Board law. We will notify you and all other involved parties
as soon as possible of our decision.

Sincerely,

Richard F. Griffin, Jr.
General Counsel

By:
Deborah M.P. Yaffe, Director
Office of Appeals
CccC: CLAUDE T. HARRELL JR. EMILY RICARDS
REGIONAL DIRECTOR SOUTHERN WORKERS ORGANIZING
NATIONAL LABOR RELATIONS COMMITTEE
BOARD 324 SWILMINGTON ST STE 207
233 PEACHTREE ST NE RALEIGH, NC 27601

HARRIS TOWER STE 1000
ATLANTA, GA 30303-1504
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

OFFICE OF THE GENERAL COUNSEL
Washington, DC 20570

September 3, 2015

MATTHEW KORN, ESQ.
FISHER & PHILLIPS LLP
1320 MAIN ST, STE 700
POST OFFICE BOX 11612
COLUMBIA, SC 29211

Re: James Booth-JKS & K, Inc. d/b/a
McDonald's Corp., as Joint and Single
Employers
Case 10-CA-139670

Dear Mr. Korn:

In response to your request, please be advised that you are granted to September 9, 2015
to submit your position in response to the appeal in the above-captioned matter.

You can file your position statement electronically through the Agency’s e-filing system
on the website www.nlrb.gov.

1) Click on E-File documents;
2) Enter your NLRB Case Number; and,
3) Follow the detailed instructions.

The Regional Director should also receive a copy of your submission.

Sincerely,

Richard F. Griffin, Jr.
General Counsel

By:

Mark E. Arbesfeld, Acting Director
Office of Appeals



James Booth-JKS & K, Inc. d/b/a
McDonald's Corp., as Joint and Single
Employers

Case 10-CA-139670

cc: CLAUDE T. HARRELL JR.,
REGIONAL DIRECTOR
NATIONAL LABOR RELATIONS
BOARD
233 PEACHTREE ST NE
HARRIS TOWER STE 1000
ATLANTA, GA 30303-1504

JONATHAN M. LINAS, ESQ.
JONES DAY

77 W WACKER DR STE 3500
CHICAGO, IL 60601-1604

STEPHEN C. MITCHELL, ESQ.
FISHER & PHILLIPS, LLP
1320 MAIN ST, STE 700

PO BOX 11612

COLUMBIA, SC 29201-3284

cl

ANDREW G. MADSEN, ESQ.
JONES DAY

77 W WACKER DR STE 3500
CHICAGO, IL 60601-1701

DOREEN S. DAVIS, ESQ.
JONES DAY

222 E 41ST ST

NEW YORK, NY 10017-6702

PAUL SMITH, ESQ.

SOUTHERN WORKERS ORGANIZING
COMMITTEE

100 EUROPA DR STE 420

CHAPEL HILL, NC 27517



James Booth-JKS & K, Inc.d/b/a
McDonald's Corp., as Joint and Single
Employers

Case 10-CA-139670

cc: CLAUDE T. HARRELL JR.
REGIONAL DIRECTOR
NATIONAL LABOR RELATIONS
BOARD
233 PEACHTREE ST NE
HARRIS TOWER STE 1000
ATLANTA, GA 30303-1504

DOREEN S. DAVIS, ESQ.
JONES DAY

222 E 41ST ST

NEW YORK, NY 10017-6702

JAMES BOOTH-JKS & K INC. D/B/A
MCDONALD'S & MCDONALD'S
CORP AS JOINT AND SINGLE
EMPLOYERS

8584 RIVERS AVE STE 103

NORTH CHARLESTON, SC 29406

MATTHEW KORN, ESQ.

FISHER & PHILLIPS LLP
POST OFFICE BOX 11612
COLUMBIA, SC 29211

EMILY RICARDS

SOUTHERN WORKERS ORGANIZING
COMMITTEE

324 S WILMINGTON ST STE 207

RALEIGH, NC 27601

kf

GLORIA SANTONA
MCDONALD'S CORP
2111 MCDONALD'S DR
OAK BROOK, IL 60523

ANDREW G. MADSEN, ESQ.
JONES DAY

77 W WACKER DR STE 3500
CHICAGO, IL 60601-1701

JONATHAN M. LINAS
PARTNER

JONES DAY

77 W WACKER DR STE 3500
CHICAGO, IL 60601-1604

STEPHEN C. MITCHELL, ESQ.

FISHER & PHILLIPS, LLP
1320 MAIN ST STE 700

PO BOX 11612
COLUMBIA, SC 29201-3284















UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

OFFICE OF THE GENERAL COUNSEL
Washington, DC 20570

October 6, 2015

PAUL SMITH, ESQ.

SOUTHERN WORKERS ORGANIZING
COMMITTEE

100 EUROPA DR STE 420

CHAPEL HILL, NC 27517

Re: James Booth-JKS & K, Inc.d/b/a
McDonald's Corp., as Joint and Single
Employers
Case 10-CA-139670

Dear Mr. Smith:

We have carefully considered your appeal from the Regional Director’s refusal to issue
complaint. We agree with the Regional Director’s decision and deny the appeal substantially for
the reasons in his July 7, 2015 letter.

Contrary to the assertions in your appeal, the weight of the evidence supports that the
here was a supervisor under Section 2(11) of the Act. It appears% effectively
recommended discipline, and possessed the authority to write-up employees. Further, it is noted
that did not sign and return one of the affidavits --- the affidavit most recently taken by the

Region -- related to the instant charge. Accordingly, further proceedings are unwarranted.
Sincerely,

Richard F. Griffin, Jr.
General Counsel

By:

Deborah M.P. Yaffe, Director
Office of Appeals





